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    Abstract


    In post-war countries like Kosovo, numerous social and economic challenges often overshadow environmental protection. However, the European Union (EU) integration makes environmental protection a pressing obligation. International and European standards in this field, closely linked with the protection of human rights, such as the right to a clean and healthy environment, pose challenges even for developed nations. Meeting these standards requires legal, financial, and infra­structural reforms. For Kosovo, this is key to both a healthier society and progress toward EU membership. This article examines the link between international and European environmental protection standards and human rights, focusing on how Kosovo’s environmental legislation aligns with EU law and whether it recognizes environmental protection as a human right. The analysis of scholarly literature, relevant legislation and judicial practice proofs that Kosovo’s legal system acknowledges environmental protection as a human right – enforceable even through criminal law, while implementation remains limited, inconsistent, and lacking strict enforcement.


    Keywords: environment protection, human right, Kosovo legislation, international and European standards.

  

  Sabiha Shala, Gjylbehare Murati Ochrona środowiska jako prawo człowieka w powojennym Kosowie i jego droga do zgodności z UE[4]


  Streszczenie


  W krajach powojennych, takich jak Kosowo, liczne wyzwania społeczne i gospodarcze często przyćmiewają kwestie ochrony środowiska. Integracja z Unią Euro­pejską (UE) sprawia jednak, że ochrona środowiska staje się pilnym obowiązkiem. Międzynarodowe i europejskie standardy w tej dziedzinie, ściśle powiązane z ochroną praw człowieka – takich jak prawo do czystego i zdrowego środowiska – stanowią wyzwanie nawet dla państw rozwiniętych. Spełnienie tych standar­dów wymaga reform prawnych, finansowych i infrastrukturalnych. Dla Kosowa jest to kluczowe zarówno dla zdrowszego społeczeństwa, jak i dla postępu w kierunku członkostwa w UE.


  Autorzy analizują powiązania między międzynarodowymi i europejskimi standardami ochrony środowiska a prawami człowieka, koncentrując się na tym, w jakim stopniu ustawodawstwo Kosowa jest zgodne z prawem UE i czy uznaje ochronę środowiska za prawo człowieka. Analiza literatury naukowej, odpowiednich aktów prawnych oraz praktyki orzeczniczej dowodzi, że system prawny Kosowa uznaje ochronę środowiska za prawo człowieka – egzekwowalne nawet na drodze prawa karnego – podczas gdy jego wdrażanie pozostaje ograniczone, niespójne i niewystarczająco egzekwowane.


  Słowa kluczowe: ochrona środowiska, prawa człowieka, ustawodawstwo Kosowa, międzynarodowe i europejskie standardy.


  Introduction


  European environmental and human rights standards pose challenges for all nations, requiring sustained legal, financial, and infrastructural commitment. Their enforcement protects fundamental rights, like the right to a healthy environment, benefiting public health. As a state pursues EU membership, it must integrate and implement these standards effectively. Onita rightly emphasizes that environmental damage in all its forms poses a risk to societies.[5] Therefore, Kosovo institutions must work towards meeting the environmental requirements set by European mechanisms, particularly those arising from the European integration process, a process that has already been ongoing for more than twenty years. The European integration process is known for its complexity, particularly given the continuous and rapid evolution of EU environmental legislation. This article aims to provide a general analysis of Kosovo’s environmental legislation in the context of EU legal standards. It will examine whether environmental protection is recognized as a human right under Kosovo’s legislation and whether the Criminal Code sanctions environmental violations, particularly in relation to the risks posed to human rights by environmental pollution.


  Research methodology


  This research employs a mixed-methods approach, combining analytical, descriptive, comparative, and quantitative methods. The analytical method is used to examine the extensive literature on environmental protection and human rights at both the Kosovo and EU levels. The descriptive method provides an overview of the historical development of environmental legislation in Kosovo. The compara­tive legal method compares Kosovo’s legislation with that of the EU, with a targeted interpretation of the Stabilization and Association Agreement, as well as relevant national constitutional and criminal provisions. In addition, a quantitative approach is used to analyze available statistical data on criminal charges related to environmental protection under Kosovo’s criminal code, as well as to review significant and frequently debated court decisions from the Constitutional Court, Supreme Court, Court of Appeals, and Basic Courts.


  Environmental Protection as a Human Rights in EU legislation


  Defining ‘Environmental Protection’ as a Fundamental Human Right


  The recognition of environmental protection as a fundamental human right has been the subject of extensive scholarly debate and analysis. Over the years, academic literature has increasingly emphasized the intrinsic connection between environmental well-being and the realization of basic human rights, such as the right to life, health, and dignity. Scholars argue that a healthy environment is essential for the full enjoyment of these rights, prompting the gradual incorporation of environ­mental protection into human rights frameworks. Lewis directly links environmental protection to the safeguarding of essential human rights.[6] He argues that environmental protection serves a dual role: on one hand, it is a prerequisite for the realization of human rights, and on the other, it constitutes a right in itself, giving rise to the human right to a healthy environment.[7] Similarly, Atapattu highlights the distinction between procedural and substantive rights within international human rights law, such as the right to life, health, and an adequate standard of living.[8] He contends that while procedural human rights are increasingly applied to environmental issues, this does not imply that international legal instruments explicitly establish a right to a clean environment. Instead, environmental rights often refer to procedural rights found in international human rights instruments that have also been integrated into environmental legal frameworks. These include the right to information, participation in decision-making processes, and other due process rights, which are increasingly invoked in environmental matters.[9]


  While Thorme[10] views human life as inseparable from the environment and as a right not to be exposed to human-made environmental pollutants that harm health, not to be subjected to influences that shorten life, and not to be subjected to excessive noise. For Pathak,[11] environmental protection and human rights are as interdependent, interconnected, and mutually responsible, as both aim for human well-being.


  All these researchers see a strong connection between environmental protection and human rights; however, the precise definition of this relationship remains elusive.[12]


  As a result, environmental protection has emerged as a central topic in global discussions. International community made significant contributions to this field, especially international organizations established after World War II,[13] and Non-Governmental Organizations through their advocacy efforts.[14] All of them are actively engaged in addressing environmental pollution through collaboration with their member states, considering that environmental challenges cannot be effectively addressed by a single state. For over fifty years, international actors have recognized the importance of environmental protection for human health and have affirmed the interconnectedness of environmental protection and the safeguarding of human rights.[15] Such recognition led to the adoption of legislation that acknowledge the close link between human rights and environmental protec­tion, at EU and national level.


  EU legislation on environment protection and human rights


  The EU did not include any reference to the Treaty of the European Coal and Steel Community in relation to human rights,[16] for which approach EU has been criticized.[17] The EU was not a party to the European Convention on Human Rights and Fundamental Freedoms (ECHR) despite previous attempts to recognize it through treaties, which ultimately failed.[18] However, the legislation on human rights within the EU has evolved over time.


  The EU institutions initially adopted the EU Charter of Fundamental Rights in 2000, which was subsequently integrated into the EU’s foundational treaties through the Treaty of Lisbon.[19] Article 6 of Treaty on European Union[20] states that “the Union recognizes the rights, freedoms, and principles set out in the Charter of Fundamental Rights of the EU.”


  The EU shares competencies with its Member States in the field of environmental protection, with the exception of the ‘conservation of marine biological resources under the common fisheries policy,’ for which the EU holds exclusive competence. The EU legislation on water, nature, forests and air constitutes a signi­ficant portion of the EU’s environmental legal framework, which includes around 200 legal acts. However, this article focuses on key regulations in water, air, forests, and environmental crime.


  EU legislation on water, forests and water


  Among most significant legal acts of the EU institutions on water sector are the Water Directive,[21] the Floods Directive,[22] the Drinking Water Directive,[23] the Bathing Water Directive,[24] the Marine Strategy Framework Directive.[25] The Water Directive applies a comprehensive approach to water management and aims primarily to prevent the deterioration of the status of water resources.[26]


  Regarding the forestry sector, the EU operates through its legislation and policies for forest, such as the EU Forest Strategy for 2030 with following objectives:


  
    	improve the quality and quantity of forests in the EU;


    	strengthen their protection, restoration, and resilience.[27]

  


  It relies on legal acts from various sectors, including biodiversity, climate change, renewable energy, the bioeconomy, and rural development.[28] These sources indicate that the Strategy requires revisions to incorporate pan-European indicators and a framework for sustainable forest management, which are currently missing.[29] To achieve its first objective, the European Commission (EC) has proposed a Regula­tion on deforestation-free products to ensure that products consumed by EU citizens do not contribute to deforestation or forest degradation globally”.[30] This Regulation would repeal the previous one, which is important for timber in the EU internal market, including imports from third countries.[31] EC adopted also the Regulation on related to monitoring organizations.[32] Regulation on due diligence system,[33] and Regulation[34] on reporting in environmental legislation. According to Myers et al.,[35] the EU’s mechanisms for enforcing forestry legislation are crucial for enabling third countries to determine what is legal to trade in the EU.


  EU has taken also steps to improve air quality by adopting directives,[36] such are the Air Quality Directive[37] which has been considered as having some of the strictest international air quality standards[38], and Directive on Arsenic, Cadmium, Mercury, Nickel, and Polycyclic Aromatic Hydrocarbons in Ambient Air[39] which aims to ensure ambient air quality where these substances are present;[40] iii) Direc­tive on the Reduction of National Emissions[41] applies to emissions from all sources within Member States’ territories, exclusive economic zones, and pollution control areas.


  Environmental Protection as a Human Right: Aligning Kosovo’s Legislation with EU Standards


  The right to environmental protection and human rights has significantly evolved at both the international and EU levels. Unlike the UN, the EU recognizes environ­mental protection as a human right in its Charter of Fundamental Rights. This evolution in environmental law is mirrored at the national level. Aligning national environmental and human rights legislation with international and EU standards is essential for countries aspiring to join the EU.


  Following the entry into force of the Stabilization and Association Agreement (SAA) between the EU and the Republic of Kosovo (Kosovo), the country became contractually obligated to align its legislation with EU standards in areas covered by the agreement, including environmental legislation and human rights protection.


  Kosovo has been working on aligning its environmental legislation with EU laws even before the SAA took effect, focusing on areas such as strategic environmental assessment, air quality, waste management, and climate change. These EU legal acts must be transposed into Kosovo’s legal framework as part of the alignment process.[42] This alignment is crucial for European integration but, as described below, remains a complex task, especially given the rapid development of environmental legislation.


  Kosovo Constitution and environment protection as human right


  Article 52 of the Kosovo Constitution states that “Nature and biodiversity, the environment […] are the responsibility of everyone[43]”. The term “everyone” obliges all legal entities and individuals with citizenship of Kosovo to be environmentally friendly and to treat environmental protection as a duty. Paragraph 2 of the same article states that “everyone must be given the opportunity to be heard by public institutions and to have their opinions considered on matters affecting the environment in which they live.”[44] Everyone has the right to be consulted on environmental impacts during decision-making. State and local institutions must consider these impacts, enforce protective measures, and uphold human rights standards outlined in international conventions.[45]


  Although not a formal signatory, Kosovo has voluntarily committed to human rights conventions. Aligning national laws with these standards remains challeng­ing, but fundamental rights are embedded in its legal framework. The Constitution of Kosovo recognizes the environment as a fundamental value within its constitutional framework, establishing obligations for all citizens and particularly for governmental institutions to promote the conservation of nature, biodiversity, and the overall living environment.[46] Accordingly, Kosovo enacted the Law on Environ­mental Protection in 2009, replacing the earlier 2002 version. This new law serves as a comprehensive framework for environmental protection in Kosovo, introducing significant improvements and updates regarding pollution sources, pollutant limit values, environmental impact assessments, ecological monitoring, and public infor­mation and participation. Many of these innovative solutions are based on the EU environmental standards.


  Kosovo’s secondary legislation – including regulations, administrative instructions, and decisions – draws extensively from EU sources, addressing a wide array of environmental aspects, such as Air quality,[47] water protection,[48] conservation of natural habitats,[49] protection of wild fauna and flora by regulating trade,[50] public information and participation,[51] prevention and remedying of environmental damage,[52] environmental protection through criminal law,[53] and Minimum criteria for environmental inspections.


  The following subsections will focus on aligning Kosovo’s legislation with Euro­pean standards in four key areas: i) air quality; ii) water quality; iii) forests; and iv) environmental protection under criminal law.


  Towards EU Compliance: The Alignment of Kosovo’s Environmental Legislation


  At the outset, it is essential to clarify the technical term “alignment” in the context of EU law[54]. Experts define alignment as the process of gradually eliminating existing divergences in national legislation[55]. For countries seeking EU membership, aligning their laws with EU standards is a crucial step toward achieving complete consistency, a later phase of the integration process.


  Cemalovic [56] describes “alignment” as a legal term that provides a foundation for examining EU policy aimed at reducing unsustainable differences in national laws. Meanwhile, Karliuk[57] characterizes this process as one of drafting and adop­ting legal measures designed to ensure consistency between a third country’s legislation and EU law. Romanova [58] differentiates among “legal alignment,” “legal harmonization,” and “legal unification,” identifying these as vital processes for fostering international cooperation.


  Additionally, Jabłoński[59] discusses the “Gold-Plating” method, which occurs when states aspiring to EU membership enact legislation that exceeds the require­ments set by EU law, as was the case with Poland. Conversely, Steunenberg and Voermans describe the “1-for-1” method, which involves the verbatim transcription of sections of a directive into a national legal act, a strategy particularly relevant as a country nears EU membership.[60]


  In this regard, as a potential candidate state for EU membership, Kosovo’s alignment of legislation does not need to be complete or maximal; therefore, the implementation of aligned legislation can be deemed satisfactory.[61]


  The term “alignment” is explicitly used in the Stabilization and Association Agreement (SAA) signed between Kosovo and the EU. Based on this agreement, Kosovo can partially align its domestic legislation, including environmental protection laws, with EU legislation. However, Kosovo must justify any complete or partial deviations from this alignment and establish a deadline for achieving full compliance. Importantly, this allowance for a timeframe must not be misused.


  In addition, the SAA clarifies that the methods for monitoring already aligned legislation are defined by the institutions of Kosovo and the EU. To facilitate this, Kosovo institutions developed the National Program for the Implementation of the SAA 2017-2021 and 2022-2026.[62] This program contributes to fulfilling obligations under Article 115 of the SAA related to the alignment and implementation of environmental legislation in accordance with EU standards, detailing specific measures that Kosovo’s institutions must undertake during the program period. The environ­ment is covered under Chapter 27 of the acquis, and outlines the current situation in this area, including air and water quality, along with the necessary steps for implementing already aligned legislation.[63]


  Harmonizing Air Quality Standards: Aligning Kosovo’s Legislation with EU Regulations


  The primary legal provisions for air protection in Kosovo are outlined in the Law on Environmental Protection of Kosovo, which serves as a general regulatory framework for environmental protection across various sectors, including water. Articles 1 and 2 of this law define the obligations of environmental polluters, includ­ing air polluters, and set the conditions and measures for environmental preser­vation and improvement. These provisions aim to ensure the creation of a clean and healthy environment for Kosovo’s society. In addition, the Law on Air Protection from Pollution, which ensure a livable environment with clean air for the citizens of Kosovo, aligns with the EU Directive on the reduction of national emissions of certain air pollutants.[64] Although the EC acknowledged this law as a preventive measure for air protection, it was considered delayed.[65] The law aligns with three important EU directives: the Directive on ambient air quality, the Direc­tive on arsenic, cadmium, mercury, nickel, and polycyclic aromatic hydrocarbons in ambient air, and the Directive on national emission ceilings for certain air pollu­tants. However, this law is only partially aligned with these EU directives. Full align­ment is anticipated through sub-legal acts.[66]


  Before the adoption of this law, the Ministry of Environment and Spatial Planning (MMPH) confirmed that Kosovo’s national standards for air protection were 91% aligned with the Directive on ambient air quality and cleaner air for Europe[67]. The same source confirm that provisions related to public information were fully aligned with Article 26 of the Ambient Air Directive and Directive on Public Parti­cipation. By 2017, Kosovo had achieved full alignment in this area. The new law also exceeds previous standards by mandating that all public information be timely, clear, understandable, and easily accessible. Given that these public information provisions are also included in the new law (specifically Articles 45–48), it is reasonable to assume that the law complies with the Directive on public consultation, at least to a 65% level, if not fully.


  At the international level, air pollution remains a critical issue, especially regard­ing its effects on human health. In Europe, air pollution continues to be a significant concern, primarily due to its health impacts.[68] In Kosovo, while air pollution remains a serious issue, there has been some improvement in recent years.[69] Shala and others attribute this decline to the implementation of air protection regulations, which focus on controlling substances harmful to the ozone layer, regulating greenhouse gas emissions, and certifying personnel working in industries that use these substances.[70]


  More broadly, Articles 7–13 of the Law on Air Protection from Pollution outline that air protection in Kosovo is to be achieved through the establishment, mainte­nance, and improvement of a unified national air quality management system. How­ever, this air quality monitoring system has been evaluated by the EC as largely non-functional for several years. It wasn’t until 2019 that the EC recognized the system as functional, though it emphasized the need for further improvements in air quality reporting. In subsequent years, the EC noted that Kosovo had made progress in real-time reporting of air quality data. Despite this progress, the EC considered necessary the improvement of the air quality plans for areas where pollutant levels exceed limit values by a wide margin still.


  In its 2016 report, the MMPHI noted that the Law on Air Protection from Pollu­tion had achieved minimal alignment (11%) with the National Directive on Emission Ceilings. According to the same report, Kosovo had nearly fully aligned its air protection provisions (98%) with the Directive on arsenic, cadmium, mercury, nickel, and polycyclic aromatic hydrocarbons in ambient air. Additionally, partial or minimal alignment (30%) had been achieved with Council Directive concerning the reduction of sulfur content in certain liquid fuels.[71] By 2017, the MMPHI’s report indicated that this alignment had doubled (60%). This improvement was recognized by the EC too.


  Aligning Water Quality Legislation: Ensuring Kosovo Meets EU Standards


  Similar to air quality, the EU legal framework for water protection is established by the Law on Environmental Protection, which sets general provisions emphasizing the preservation of natural resources like water. Chapter V addresses comprehensive water quality management and monitoring, while Chapter IV outlines pollution reduction measures. This law is complemented by the specific Law on Waters of Kosovo, which defines water resources as resources of state interest, regulates aspects of sustainable development and utilization of water resources, and establishes institutional mechanisms for the administration of water resources.[72] Based on this law, a number of sub-legal acts have been adopted for the transposition of Directive in the field of water policy. Examples of these sub-legal acts in­clude Administrative Instruction No. 17/2017 on the Classification of Groundwater Bodies, Administrative Instruction No. 16/2017 on the Classification of Surface Water, etc.[73] These sub-legal acts and the Law on Waters of Kosovo have been partially aligned with EU directives (see Table 1):


  Table 1. Alignment level of Kosovo legislation on water
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          % of alignment of Kosovo legislation

        
      

    

    
      
        	
          Directive on water policy

        

        	
          57% (2016 & 2017)

        
      


      
        	
          Directive (91/271/EEC) on urban wastewater treatment

        

        	
          44% (2016 & 2017)

        
      


      
        	
          Directive (2006/118/EC) on the protection of groundwater against pollution and deterioration

        

        	
          32% (2016 & 2017)

        
      


      
        	
          Directive (98/83/EC) on drinking water

        

        	
          100% (2016 & 2017)

        
      


      
        	
          Bathing Water Directive (2006/7/EC)

        

        	
          0% (2016 & 2017)

        
      


      
        	
          Directive (2009/90/EC) on Quality Assurance/Quality Control

        

        	
          0% (2016 & 2017)

        
      


      
        	
          Directive on water quality standards (2008/105/EC)

        

        	
          5% (2016 & 2017)

        
      


      
        	
          Directive (2007/60/EC) on the assessment & management of flood risks

        

        	
          4% (2016 & 2017)

        
      


      
        	
          the Nitrates Directive (91/676/EEC)

        

        	
          26% (2016 & 2017)

        
      

    
  


  Source: Annual Report on the State of the Environment in Kosovo, 2017; Agency for Environmental Protection of Kosovo, 2016, 2017.


  In addition to these legal acts, the Republic of the Kosovo has adopted the State Strategy for Water[74] to respond to the legal requirements arising from the EU Directives mentioned above. In 2022, the EC noted Kosovo’s progress in aligning its water legislation with EU directives but found gaps in aligning strategic water policies with EU law and implementing the water law where aligned (e.g. the incom­pleteness of the monitoring groundwater quality system).[75] Berisha and Goessler[76] highlighted that the water monitoring system did not meet the requirements of the EU. Kelmendi et al.,[77] in their research on water quality in a municipality of Kosovo as a case study (Skënderaj), also evaluated that the standards of the Drinking Water Quality Directive are not being fully implemented.


  Full alignment of Kosovo’s water legislation with the EU standards will take time, but it is essential given water’s vital role. Like air pollution, contaminated water poses serious health risks, often caused by human activity. Therefore, both EU and Kosovo environmental laws emphasize holding polluters accountable, with discussions on classifying severe pollution, including air and water contamination, as ecocide.


  Kosovo Criminal Law for Environmental Protection: Aligning with EU Standards


  The EU’s environmental criminal legislation has evolved over the past three decades, while transboundary environmental crime remains one of the main concerns.[78] In this regard, EC proposed a directive for protection of environment through criminal sanctions, for which directive was criticised.[79] The criticisms were related to the fact that the tradition in the EU legal order is that EU legislation for environ­mental protection only drafts norms, while Member States have discretion and are free to choose the methods and techniques of enforcement.[80] The same author argued that criminal legislation was not necessary to ensure the effective implementation of European environmental legislation and considered it an intrusion into the competences of Member States.[81] In 2003, the Framework Decision for environmental protection through criminal law[82] was adopted, but this Decision was annulled by the EU Court of Justice due to the lack of a correct legal basis (Case C-176/03[83]). In 2008, following this court decision, EU institutions adopted the Directive on environmental protection through criminal law.[84] According to Article 3 of this directive, EU Member States are obliged to sanction the following actions with criminal law provisions: i) discharging or introducing a quantity of materials or ionizing radiation into the air, soil, or water; ii) collecting, transporting, recovering, or disposing of hazardous waste; iii) operating a facility in which a hazardous activity is carried out or in which hazardous substances or preparations are stored; iv) producing, processing, treating, using, holding, storing, transporting, importing, exporting, or disposing of nuclear materials or other hazardous radioac­tive substances; v) any act that causes a significant deterioration of the habitat within a protected area; etc.


  This list, which is not exclusive and allows EU Member States to add other measures, has been criticized for its ambiguity and double meaning.[85] Marques-Banque[86] notes that there is a low level of alignment between the sanctions for environmental crime in this directive and international legislation, which undermi­nes effective environmental protection. It is important to mention that the legislation on environmental crimes at the EU level also includes the Directive on Pollution from Ships[87] and the imposition of fines for violations, including criminal acts for water pollution. This directive[88] provides a precise definition of violations along with the requirements that they will be subject to effective, proportionate, and dissuasive criminal sanctions. According to this directive, EU Member States are obliged to consider the discharges of polluting substances occurring in: i) internal waters, including the ports of a Member State, as long as the regime of the International Convention for the Prevention of Pollution from Ships[89] is applicable; ii) the territorial sea of a Member State; iii) straits used for international navigation that are subject to transit passage regime,[90] to the extent that a Member State exercises jurisdiction over the straits; iv) the exclusive economic zone or equivalent zone of a Member State, established in accordance with international law; etc.


  It is worth noting that the adoption of this directive was preceded by a Council Framework Decision[91], through which EU Member States agreed that pollution from ships should be considered a criminal act even if committed negligently. To reinforce Criminalities for this type of pollution through a system of criminal penalties at the European level, the EC proposed the aforementioned directive without changing the essence of the Framework Decision, but excluding unintentional pollution as a criminal act. According to Orlando,[92] the structure, content, and underly­ing reasoning for environmental responsibility in the EU has changed profoundly.


  Certainly, the environmental legislation of EU Member States, as well as that of many other countries, has been changed in terms of environmental criminal law. These changes have been made by them to ensure alignment with international and European standards. As mentioned above, EU Member States have been decisively obligated to comply with the two aforementioned directives on criminal environmental law, which are also based on international standards. However, it is worth noting that few EU Member States apply general criminal liability against legal entities.[93]


  Kosovo, despite not being an EU Member State, is one of those countries that has made changes to its environmental criminal legislation, considering the difficult environmental situation[94] and the challenges it faced before and after the last war in Kosovo. These changes have occurred to transpose the European model and standards for environmental protection, thus creating the need to address the issue of environmental criminal law. Nevertheless, environmental protection in Kosovo through criminal legislation was guaranteed long before the war, dating back to the 1970s, and since then, there have been changes in environmental criminal legislation in Kosovo.[95]


  The Criminal Code of the Republic of Kosovo (CCRK)[96] classifies the destruction of water, air, or soil as a criminal offense and specifies criminal penalties for perpetrators of these criminal acts. After declaration of independence of Kosovo, the new Criminal Code of Kosovo,[97] which incorporated criminal sanctions for environmental damages and grouped them as criminal acts: 1) general acts against the environment; 2) acts concerning hazardous materials; 3) acts against flora and fauna; and 4) acts related to illegal hunting and fishing. In principle, the Criminali­ties for these acts range from six months to twelve years of imprisonment, with the possibility of imposing a fine. Kosovo’s criminal legislation generally meets the requirements of Article 5 of Directive 2008/99/EC[98] and their level of alignment is partial[99].


  The implementation of this code remains to be seen in the future. However, a comparison of the MMPHI’s environmental reports from 2016 to 2020 shows noticeable changes. In 2016, only 12 criminal complaints were filed, while the numbers rose to 229 in 2017, 486 in 2018-2019, and dropped to 112 in 2020 and 65 in 2022[100]. The effectiveness of these criminal and administrative measures for environmental protection depends on the preventive and repressive actions undertaken by the relevant institutions in Kosovo.


  Legal Recognition and Enforcement Challenges


  Kosovo’s institutions have incorporated environmental protection into the Constitution through Article 7, which sets out the foundational values of the State, empha­sizing both the respect for human rights and the protection of the environment.[101] Furthermore, Article 52 explicitly states that all citizens have a duty to preserve nature, biodiversity, and the environment as part of the country’s national heritage. However, these constitutional provisions remain largely aspirational without effec­tive and consistent implementation.


  Indeed, the numerous environmental challenges Kosovo faces are closely linked to a fragile justice system and the persistent failure to enforce existing legal provisions. Without proper implementation, the current legal framework is insuffi­cient to achieve meaningful results, particularly in the short term. Available data indicate a steady yearly decline in court judgments on environmental cases, reflect­ing a lack of prioritization by prosecutors and judges – an issue repeatedly highlighted by the Ombudsperson of Kosovo. This lack of institutional attention has contributed to unresolved environmental issues such as severe air pollution and widespread illegal construction[102].


  The Head of the Prosecution Office in Peja acknowledged these concerns, stating that “much work remains to be done, as there are still significant challenges in enforcing the rule of law, especially when it comes to protecting the environment.”[103] Civil society organizations and forest inspectorate officials have also raised alarms about environmental cases being dismissed due to statute limitations, a direct consequence of the growing backlog in the judiciary.[104]


  One significant case initiated by civil society involved the Ministry of Environ­ment’s approval of water and environmental permits for the hydropower company Hidroenergji L.L.C. [105] Two NGOs challenged these permits, citing a lack of public consultation, missing ecological flow studies, and inadequate environmental impact assessments. The Basic Court of Pristina initially suspended the permits, and this decision was subsequently upheld by the Court of Appeals and the Supreme Court.[106] However, Hidroenergji L.L.C. filed a constitutional complaint, claiming violations of its rights to a fair trial and property protection under the Constitution and the European Convention on Human Rights. The Constitutional Court annulled the prior court decisions and remanded the case for reconsideration, while denying the request for interim measures.


  This case, along with others, underscores the determination of environmental activists in Kosovo, who continue their advocacy despite facing retaliatory law­suits.[107] In 2020, Kelkos Energy filed defamation suits against activists Shpresa Loshaj and Adriatik Gacaferi for publicly criticizing the environmental impact of hydropower plants in the protected Deçan area.[108] Amnesty International condemned these actions as strategic lawsuits aimed at silencing critical voices.


  Another case, KI 21/23, also involved Kelkos Energy and reached the Constitutional Court.[109] The Court ruled that the Supreme Court had violated Kelkos’s right to a fair trial by failing to provide sufficient reasoning when upholding the suspension of its permits. The case was sent back for reconsideration, highlighting the judiciary’s obligation to provide well-reasoned decisions in matters involving both environmental and property rights.


  Civil society also played a central role in the “Adventure Park” case in Gërmia Park, a protected area.[110] In June 2024, the Basic Court in Pristina annulled the environmental permit issued by the Municipality of Pristina in 2020 for the pro­ject’s construction. The court found that the permit had been granted without a legally required Environmental Impact Assessment (EIA) and without conducting a public hearing. Previously, in 2021, the Supreme Court had suspended execution of the permit pending the outcome of the case.


  Another major concern regarding Kosovo’s judicial approach to environmental protection relates to the leniency of punishments for environmental crimes. Offenses such as illegal gravel extraction, dumping of construction waste in river­beds, and deforestation are typically punished with minimal fines rather than imprisonment.[111] An analysis of 50 court judgments revealed that environmental offenders were often fined as little as €200, even in cases involving significant environmental damage – estimated at €16,000 – and repeated violations.[112] Moreover, courts frequently cited mitigating circumstances to justify these light penalties, while the Kosovo Prosecutorial Council lacked specific data on environmental crimes, revealing deeper systemic enforcement weaknesses.[113]


  Conclusions


  Environmental rights have made significant strides at both the international and local levels. For countries aspiring to join the EU, aligning national standards with international and European norms is essential. In this context, Kosovo has succes­sfully integrated these standards into its environmental and human rights legislation.


  Kosovo’s environmental legislation has undergone substantial transformation, with numerous laws adopted to improve environmental protection. The gradual alignment of national legislation with EU standards has created a legal framework partially aligned with EU law on air quality, water quality, and environmental protec­tion under criminal law. However, there are still areas that require full compliance.


  In addition, the implementation of the already aligned legislation remains inadequate. Effective realization of international and European standards in practice is crucial and needs urgent attention. The enforcement of environmental laws in Kosovo relies heavily on government decrees and decisions from ministries, and the outlook is concerning given the current effectiveness of criminal and administrative measures aimed at environmental protection. In some instances, the impact of criminal sanctions may be negligible. Without robust implementation, Kosovo’s alignment with EU environmental legislation will remain largely theo­retical. The discussion above underscores the critical role of judicial practice in enforcing environmental law. However, the environmental litigation cases presented illustrate both the potential and the limitations of judicial enforcement in Kosovo. These cases reveal a recurring pattern of weak judicial reasoning, inconsi­stent application of legal standards, and insufficiently deterrent penalties, even in the face of serious environmental harm. They highlight the practical shortcomings within court practice and demonstrate that meaningful progress in environmental protection requires a stronger, more consistent, and principled response from the judiciary.


  To address these challenges, Kosovo must undertake significant institutional reforms, taking primary responsibility for the protection and enforcement of human rights, including the right to a clean and healthy environment. Additionally, citizens must actively advocate for the implementation of laws that safeguard their fundamental rights, particularly regarding environmental protection.


  Environmental stewardship should not rest solely with the state; it is also a societal responsibility. Engagement from all members of society is vital for collective well-being. As discussed above, civil society plays a critical role in monitoring gover­nment actions, holding authorities accountable, and pushing for the enforcement of existing legislation. Civil organizations can engage in various activities, from raising awareness to organizing protests, advocating against environmental degra­dation – a concern echoed by the EC over the years. Thus, civil society’s involvement in Kosovo is crucial.


  Environmental education should start early, emphasizing both the right and duty to protect nature. Integrating it into curricula equips youth with knowledge on pollution, water conservation, green spaces, and global warming.[114]


  Therefore, Kosovo must promptly implement the measures outlined in the EC’s progress reports to avoid limitations on its advancement in this critical area. Failing to do so would adversely affect Kosovo’s position regarding the protection of human rights and freedoms connected to a clean environment.


  The link between the right to a clean environment and human rights is complex. Analysing international, EU, and Kosovo’s constitutional texts reveals a tenuous yet significant connection. While not inherently negative, there is a need to elevate environmental protection within fundamental human rights. Kosovo recognizes it as such.


  In conclusion, as emphasized in Gearty’s research,[115] environmental integrity should not merely be viewed as a tool for enforcing human rights; rather, it should serve as a fundamental condition for realizing the broader human rights agenda. Therefore, a revision of Kosovo’s Constitution to reflect this perspective is imperative.
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