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INTRODUCTION

The aim of this work is to analyze the principle of equality of Polish and for-
eign undertakings with respect to starting up economic activity in Poland.
It seems reasonable to start the discussion from Art. 32 of the Constitution
of the Republic of Poland of 2 April 1997'. The Constitution provides for
the principle of equality in the light of which everyone is equal before the
law and has the right to be treated equally by administrative authorities.
In addition, it forbids discrimination in political, social or economic life for
any reason. This principle is important for the economy, in particular from
the point of view of interference by public administrative bodies?. The prin-
ciple of equality of Polish and foreign undertakings in taking up economic
activity has been expressed in Art. 6 sec. 1 of the Economic Freedom Act of
2 July 2004°. Under the act the commencement, carrying out and termina-
tion of economic activity is free for everyone on equal terms and subject
to conditions stipulated by law. The imperative of equality applies to any
entity interested in the development of business in Poland*.

This paper comprises two parts. The first part concerns the origin
and directions of development of the principle of equality, taking into
account, in particular, constitutional regulations, whereas the second

T Journal of Laws, No. 78, item 483, as amended.
2 K. Strzyczkowski, Prawo gospodarcze publiczne, 3rd ed., Lexis Nexis, Warsaw 2007, p. 83.
3 (onsolidated text: Journal of Laws of 2007, No. 155, item 1095, as amended.

4 K. Stoga, R. Potrzeszcz, Dziatalnos¢ gospodarcza przedsiebiorcw i osdb zagranicznych. Obowiqzki przedsiebiorcy. Zasady udzielania koncesji i zezwoleri.
Oddziaty i przedstawicielstwa przedsiebiorcy zagranicznego, Infor, Warsaw 2001, p. 4.
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part covers equality of Polish and foreign undertakings in our domes-
tic legislation. The content of the constitutional principle of equality is
analyzed in the perspective of judgments of the Constitutional Tribunal
and of legal doctrine. It is crucial to take into account the relationships
between the following concepts: equality, social justice and prohibition
of discrimination. The issue at hand is of utmost importance as the right
to economic freedom is possible only under conditions of equal treat-
ment of various business entities. Equality before the law is treated in
the European legal writings as one of the main requirements of the rule
of law®. The significance of this principle for economic turnover is further
enhanced in Art. 12 of the Treaty establishing the European Community,
in the light of which any discrimination on the grounds of nationality is
prohibited®.

THE DEVELOPMENT OF THE PRINCIPLE
OF EQUALITY IN THE COMMON LAW SYSTEM

The principle of equality began to resemble its present understanding in
the 17th century and was affected by the philosophical concept of liberal-
ism. Later, was reflected in the ideology of the American Revolution and
of the French Revolution. In that period the first regulations providing for
equality of chances were introduced. Equality manifested itself in many
ways. One of them was the campaign for equal treatment of men and wom-
en started by Mary Wollstonecraft in the 18th century. Feminism had been
predominantly interested in the reform of education, voting rights and
economic conditions of women'’s life’. The first statutory regulations con-
cerning equality in commencing business date back to the beginning of the
1970s®. For example, The Race Relations Act of 1965 banned discrimination
in such areas as employment, supply of goods and provision of services’.

5 A.Tukaj, Zasada réwnosci pici w Polsce na tle regulacji prawnych Unii Europejskiej, Prawa Cztowieka, Humanistyczne Zeszyty Naukowe 2008, No. 11, p.
167.

6 K. Strzyczkowski, op. cit., p. 83.

7 H. Banett, Constitutional & Administrative Law, Cavendish Publishing, London 2006, p. 545.
8 Ibidem, p. 539.

9 Ibidem, p. 540.
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Foreign scholarship emphasizes the constitutional dimension of the
principle of equality. In the common law system the idea of A.V. Dicey"
played a substantial role in defining the principle of equality. Dicey con-
sidered only the formal side of equality which, to him, was not absolute.
In his opinion, the principle of equality refers to all citizens, both rich
and poor, subject to uniform law''. He allowed for a privileged treatment
of certain groups such as children and the sick if dictated by equity and
social justice'. The principle was also discussed by many other scholars.
J. Raz — who advanced the theory of the rule of law in his 1977 The Rule
of Law and Its Virtues — among the commandments of rational legislation
mentions as first the principle of equality, transparency and clarity of
law™.

Scholars tie the principle of equality to the issue of non-discrimination.
A ban on discrimination is to guarantee equality and is connected with
the state’s obligation to eliminate unequal treatment of citizens. The aca-
demics vary in their opinions on the mutual relation between the princi-
ple of non-discrimination and the principle of equality. Some treat them
as separate, self-contained principles, while to others the principle of non-
discrimination is supplementary to the principle of equality; still others
merge the two principles into one value. The latter seems to be prevailing.
R. Smith notes that discrimination concentrates on the negative aspect of
the principle of equality'* and uses them interchangeably’. Similarly, N.
Foster on the grounds of the Treaty on the European Union states that
equality, equal treatment and the principle of non-discrimination are syn-
onymous.'.

British academics differentiate between direct and indirect discrimina-
tion. In case of direct discrimination citizens are treated differently due
to their origin or race. Indirect discrimination occurs when law imposes
identical obligations on all, but indirectly affects certain groups due to

10 See more in: A.V. Dicey, The Law of Constitution, Oxford University Press, Oxford 1885.

). Jowell, D. Oliver, The changing Constitutions, Oxford University Press, Oxford 2007, p. 22.

12 ). Adler, Constitutional and Administrative Law, Palgrave Macmillan 1994, p. 45.

3 A, Garroll, Constitutional and Administrative Law, Harlow 2009, p. 44.

4 R.K.M. Smith, Textbook on International Human Rights, Oxford University Press, Oxford 2007, p. 370.
15 R.K.M. Smith, Text & Materials on International Human Rights, London—New York 2007, p. 374.

16 N. Foster, Foster on EU Law, Oxford; Oxford University Press 2006, p. 396.

17" H. Barnett, op. cit., p. 541.
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its certain characteristic features. In Singh v British Railway Engineers'
the House of Lords was of the opinion that the rules that require all rail-
way employees to wear a headgear can indirectly discriminate against
employees of Indian origin who are obliged by their religion to wear only
turbans, however it found the challenged requirement to be justified by
the need to provide safety at work.

THE EVOLUTION OF THE PRINCIPLE
OF EQUALITY IN POLISH LAW

The idea of equality emerged in the early days of Polish constitutionalism®.
It was known to the first organic laws* and appeared in many court deci-
sions. Equality had been invoked in the Constitution of 3 May of 1791. Its
Art. II guaranteed all freedoms, liberties and prerogatives in private and
public life*. The act extended the principle of equality only to the noble
class, granting it equal rights to hold public offices, enjoy privileges and
prerogatives. The equality of rights within the ranks of nobility gave rise to
a new direction in the evolution of the said principle*. Subsequent consti-
tutional acts were passed by the foreign powers who partitioned Poland at
the end of XVIII century. The Constitution of the Duchy of Warsaw, largely
limited by Napoleon on 22 July 1807 proclaimed an absolute equality of
all citizens before the law. It contained solutions derived from the French
constitution of 1799. Its Art. 1 stipulated that people are born and remain
equal and have equal rights. Thus it broke away from the traditional class
division by laying the foundation for a new model of society.

The period following the Second World War was important for the idea
of equality was instrumental in setting basic rules of the political system?.
On 22 February 1947 the Sejm adopted a Declaration on the implementation

18 [1986] ICR 22.

19" A. Chorazewska, Problematyka wyktadni zasady réwnosci na tle orzecznictwa Trybunatu Konstytucyjnego, Prawa Cztowieka. Humanistyczne Zeszyty Na-
ukowe 2008, No. 11, p. 66.

2 A Tukaj, op. cit., p. 168.

2 ) B. Falski, Zasada réwnosci w Polskich Konstytucjach (1781-1935), Panistwo i Prawo, 1997, No. 1, p. 3.
2 |bidem, pp. 6-7.

B A. Chorazewska, op. cit., p. 66.
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of civil rights and freedoms. The Declaration — due to its non-binding na-
ture — was a Parliament” self-obligation enhancing the rights and freedoms
contained therein*. In the resolution the Sejm declared to continue the im-
plementation of civil rights, including the principle of equality before the
law regardless of nationality, race, religion, sex, origin, position or educa-
tion®. In the post-war Poland the principle of equality came up again in the
Constitution of 22 July 1952%. Its Art. 81 sec. 1 of the Constitution stipulated
that “the citizens of the People’s Republic regardless of their nationality,
race and confession shall have equal rights in all aspects of public, political,
economic, social and cultural life. A breach of this principle by any direct or
indirect privilege or limitation of rights on the account of nationality, race
or confession shall be subject to punishment”*.

The transformation of the Polish political system which took place at
the turn of the 1980s and the 1990s forced adjustments in the constitutional
provisions®. The reform was effected by new constitutional provisions giv-
ing up the criteria of forbidden differentiation. The departure from “non-
discrimination” clauses does not mean they could not be found in the legal
system currently in effect. The European Convention on Human Rights®
is one of the examples of an open catalogue of criteria of forbidden dis-
crimination. Under Art. 14 of the Convention the exercise of the rights and
freedoms must be secured without discrimination on any ground such as
sex, race, color, language, religion, political opinion, origin, or other status®.
The provision of Art. 26 of the International Covenant on Civil and Political
Rights, which guarantees equality before the law, contains a similar list*.
Many national regulations also contain exemplary lists of criteria, includ-
ing in particular Art. 15 of the Canadian Charter of Rights and Freedoms®,
Art. 14 and 15 of the Constitution of India®, Art. 14 of the British Human

24 W. Skrzydto, Polskie prawo konstytucyjne, Marpol, Lublin 1997, p. 48.

% A, Chorazewska, op. cit., p. 67.

2% (Consolidated text: Journal of Laws 1976, No. 7, item 36 as amended.

27 7. Jarosz, P. Zawadzki, Prawo konstytucyjne, PWN, Warsaw 1988, p. 222.
% A, Chorazewska, op. cit., pp. 67—68.

2 Signed in Rome on 4 November 1950, ratified by Poland on 15 December 1992, Journal of Laws 1993, No. 61, item 284 as amended—further referred to
as the Convention.

30 M. Rayan, P. Foster, Unlocking Constitutional & Administrative Law, Hodder Education, London 2007, p. 495.
31 R. Clyton, H. Tomlinson, The Law of Human Rights, Oxford; Oxford University Press 2000, Vol. 2, p. 149.

32 “Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in
particular, without discrimination based on race, national or ethnic origin, color, religion, sex, age or mental or physical disability”.

33 R. Clyton, H.Tomlinson, op. cit., p. 205.
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Rights Act of 1998* or Art. 2 of the African Charter on Human and People’s
Rights™.

3.1. Equality as a constitutional rule

The principle of equality was formulated in Art. 32 sec. 1 of the Constitu-
tion in Chapter II entitled “Freedoms, Rights and Obligations of Persons
and Citizens”. It is viewed as most fundamental among all rights and
freedoms™®. It is, first of all, addressed to all public authorities, including
authorities that make and apply laws”. They have an obligation to level
out the differences between individuals in order to achieve true equality?.
Scholars uniformly interpret the principle of equality as an imperative to
apply the same criteria to all entities sharing certain common features®.

In a judgment of 9 March 1988, the Constitutional Tribunal stated that
equality means that “all entities which have a given (relevant) feature
should be treated equally to an equal degree, i.e. according to the same
measure without discriminating against or in favor of any of them”*. Simi-
larly, in a judgment of 5 November 1986 the Tribunal interpreted the prin-
ciple of equality stating that “the right to equal treatment arising out of the
Constitution does not apply solely to a legal sphere but extends to all as-
pects of public, political, social and cultural life”*!. Later on, in October 1989
the Tribunal stated that the said principle can be considered in two aspects:
equality before the law understood as equal application of law (sensu stric-
to), and as equality in the law*. In the above judgment the interpretational
problem regarded the function that should be assigned to the principle of
equality. In the Tribunal’s opinion, the equality in the application of law,
called equality before the law sensu stricto, amounts to equal protection of

34 Text of the document in English, in: R. Clyton, H. Tomlinson, op. cit., p. 17.
35 ). Rehman, Intentional Human Rights Law. A practical approach, Harlow 2003, p. 240.
36 ). Siericzyto-Chlabicz, E. Bieniek-Koronkiewicz, Podejmowanie i wykonywanie dziatalnosci gospodarczej, Lexis Nexis, Warsaw 2002, p. 30.

37 K. Strzyczkowski, op. cit., p. 83; P. Winczorek, Prawo konstytucyjne Rzeczypospolitej Polskiej. Podrecznik dla studentdw studiow nieprawniczych, Warsaw
2003, p. 89.

38 B. Gronowska, Wolnos¢, prawa i obowiqzki cztowieka i obywatela, in: W. Szyszkowski (ed.), Prawo konstytucyjne, TNOIK, Toruri 2006, p. 107.

39 See: C. Kosikowski, Przedsigbiorca w prawie polskim na tle prawa europejskiego, Lexis Nexis, Warsaw 2003, p. 171; K. Strzyczkowski, op. cit., pp. 83—-84;
M. Zdyb, Dziatalnos¢ gospodarcza i publiczne prawo gospodarce, Kantor Wydawniczy Zakamycze, Cracow 2001, p. 60; J. Siericzyto-Chlabicz, E. Bieniek-Koron-
kiewicz, op. cit., p. 30.

40 U7/87,0TK 1988, No. 1, item 1.

41 5/86, 0TK 1986, No. 1, item 27.

42 Judgment of the CT of 24 October 1989, K 6/89.
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rights of each human being and the application of law in accordance with
regulations. The equality in the law is understood as a demand that the
law does not discriminate against or in favor of specific groups of citizens.
A judgment of 26 April 1995, in which the Tribunal states that although: it
is prohibited to treat similar entities unequally, this does not exclude un-
equal treatment of entities which are not similar, is important for defining
the principle of equality®. This thesis was reiterated many times, among
other things, in judgments of the Supreme Administrative Court (NSA). In
its decision of 17 November 1992 NSA stated that observing the principle
of equality before the law meant the application of the same legal criteria to
persons who were in an analogous legal situation*.

Doubts are raised over the meaning of “equality before the law”. There
are two different views on issue. According to the first one, equality before
the law should be understood as a demand that legal regulations do not
contain provisions discriminating against or in favor of any group of citi-
zens®. Those who support the other stance consider that the principle of
equality before the law does not concern the content of a legal regulation
but the manner in which it is applied, thus it is addressed to the authorities
acting in individual cases. According to this rule an authority should adopt
identical positions in identical cases*. W. Sadurski* and P. Tulej share this
opinion. In this context one should accept the interpretation of A. Banas-
zak. Equality before the law should be understood as an obligation to en-
sure equal treatment by public authorities in the process of applying law,
whereas equality in the law refers to passing laws®. In consequence, the
principle of equality has a double meaning. On the one hand, it refers to
equality in the application of law, on the other, to the just content of law*.

The citizens” right to equal treatment is tied to the obligation of the state
to counteract discrimination. Art. 32 sec. 2 forbids discrimination in politi-
cal, social and economic life. Discriminatory is a conduct resulting in a de-
nial or limitation of the right to freedom or imposing obligations inconsist-
ent with legal norms. B. Gronowska defines discrimination as a “different

B K11/94, 0TK 1995, No. 2, item 12.

# SA/Wr998/92, 0SP 1994, No. 2, item 24.

45 B.Sagan, Zasady prowadzania dziatalnosci gospodarczej, in: J. Olszewski (ed.), Publiczne prawo gospodarcze, Wydawnictwo C.H. Beck, Warsaw 2005, p. 16.
4 P. Tulej, Konstytucyjny status jednostki w paristwie Polskim, in: P. Sarnecki (ed.), Prawo konstytucyjne Rzeczypospolite] Polskiej, Warsaw 1999, p. 109.

47 W. Sadurski, Teoria sprawiedliwosci, Podstawowe zagadnienia, PNN, Warsaw 1988, p. 94.

4 A Banaszak, Prawo konstytucyjne, Wydawnictwo C.H. Beck, Warsaw 2008, p. 481.

4 A. Chorazewska, op. cit., p. 72.
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treatment of persons in an objectively identical situation, without an objec-
tively justified reason”*". To P. Winczorek “discrimination consists in a con-
duct denying rights and limiting freedoms vested in a person by virtue of
the Constitution”?!.

Scholars are of different opinions on the mutual relation between the
principle of discrimination and the principle of equality. To some they are
separate rules and to others the principle of non-discrimination supplements
the principle of equality, still others perceive the two principles as one value.
The Tribunal is of the opinion that the Constitution defines the principle of
equality in detail. Firstly, Art. 32 of the Constitution emphasizes the univer-
sal nature of the principle by demanding that it be observed in all areas of
life. Secondly, it points out that differentiation has its limits>*. Discrimination
can take the form of legal or factual discrimination. Legal discrimination is
when law fails to confer the rights when it is obliged to, or deprives citizens
of the privileges guaranteed by the Constitution. Factual discrimination is
a denial to implement the rights and freedoms of a person®.

In conclusion, equality should be related to the process of law-making
as this implies an obligation to implement equality in the law; whereas
the term “discrimination” should be referred to the implementation of
law. Another argument in support of the above view relates to the differ-
ent scope of addresses of the norm. The principle of equality is, above all,
addressed to public authorities, in particular to the legislature. The cir-
cle of addressees of the prohibition of discrimination is relatively bigger.
Apart from government’s agencies they include such groups as employ-
ers and teachers™.

The principle of equality can be defined in a formal or substantive sense.
Formally, equality means the absolute prohibition of differentiation of legal
entities. The principle of equality understood this way cannot be the corner-
stone of a legal system as it does not take into account the complexity of the
situation at law of entities®™. Under the Constitution equality must be under-
stood as substantive equality. In this sense it was defined by the Tribunal in

50 B. Gronowska, op. cit., p. 107.

51 P. Winczorek, Prawo konstytucyjne Rzeczypospolitej Polskiej, Liber, Warsaw, p. 90.

52 Judgment of the CT of 23 October 2001, K 22/01, 0TK 2001, No. 7, item 215.

53 P. Winczorek, op. cit., p. 90.

54 See: M. Malone, Discrimination Law. A practical guide for management, Kogan Page, London 1993, p. 23.
55 P.Tuleja, op. cit., p. 106.
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a decision of 9 March 1988 which took as equality the acceptance of a dif-
ferent treatment of different entities (addressees of legal regulations), since
equal treatment of the certain entities in one respect entails discrimination
in other respect™. It is not the same as an obligation to treat each addressee
and in each situation equally in the law. A factual situation of legal entities
is usually very different, then identical treatment would lead to injustice™.

3.1.1. The principle of social justice

The principle of social justice is not defined by law. Scholars differ in
their opinions, however they can be divided into at least two distinc-
tive groups. One group defines the principle in question while the other
claims it is impossible to do (in a static sense). The following definitions
are put forward in the literature. A. Pufo defines the principle of social
justice as universally accepted rules of ethical order, connected with the
relations between the communities and individuals. Due to its universal
acceptance it does not need to be implemented by the state but only re-
spected®. A Chorazewska refers to the Aristotelian concept of social jus-
tice defining it as a balance between encumbrances and benefits in a situ-
ation of a relative lack of goods™. T. Dybowski and P. Winczorek, point
out to a great variety of concepts of justice depending on the time and
conditions in which they are formulated®. Similarly, W. Piwowarski takes
the view that it is possible to define the principle of social justice only in
a dynamic sense due to its continuous development®. In the opinion of
A. Szafranski, justice requires that the state creates an economic system
in which the needs of an individual are satisfied and, even more so, indi-
viduals are able to develop their potential and pursue their goals. Social
justice is, on the one hand, a reason for the state to interfere in the eco-
nomic life. On the other hand, it does not allow the state to exceed certain
boundaries in the implementation of statistic instruments of economic
policy®.

5 (ase file ref. U7/87,0TK 1988, No. 1, item 1.

57 P.Tuleja, op. cit., pp. 106-107.

58 A, Putto, Sprawiedliwosc spoteczna w systemie zasad naczelnych Konstytugji RP, Paristwo i Prawo, 2003, No. 7, p. 8.
59 A. Chorazewski, op. cit., p. 79.

60 (f.T. Dybowski, Zasady sprawiedliwosci spotecznej jako problem konstytucyjny w orzecznictwie polskiego Trybunatu Konstytucyjnego, Sadownictwo Kon-
stytucyjne 1996, Vol. 1, p. 74.

61 W. Piwowarski, ABC katolickiej nauki spofecznej, Pelplin 1993, p. 38.
62 A, Szafrariski, Konstytucyjnoprawne podstawy prowadzenia dziatalnosci gospodarczej przez przedsiebiorcow publicznych, Przeglad Sejmowy 2008, No. 2, p. 54.

323

Niezalezne studia nad prawem t. 3 Equality 16.09.2010 s.323



The Critique of Law Krytyka Prawa

The Constitutional Tribunal drew far-reaching conclusions in its judg-
ment of 23 October 1995, in which it allowed a material justification of so-
cial preferences dubbing them a “compensatory privilege”®. The Tribunal
stated that in some cases the differentiation of legal situation of similar en-
tities is possible, however, it must be rationally justified. Thus an opinion
crystalized that the constitutional principle of equality is not absolute. The
Tribunal emphasized the relationship between the principle of equality and
the principle of social justice, allowing the differentiation in the law if it was
justified®. The analysis of the above views may be summarized by saying
that equality amounts to acceptance of different treatment by law of differ-
ent entities as well as different treatment by law of identical entities. In this
context, the academics and the courts stress the relation between the prin-
ciple of equality and the principle of justice, allowing for the differentiation
in the law. Its constitutionality is assessed by reference to the rationality
and fairness of the adopted criteria. What raises doubts is the definition of
the criterion according to which entities are being differentiated.

The judgments of the Tribunal may be helpful in making a list of condi-
tions under which certain groups may be treated preferentially (compensa-
tory privilege). The first condition consists of relevant arguments for differ-
entiation. They should be directly related to the goal and the content of the
provisions of the disputed norm as well as to serve the achievement of this
goal and realizing the content. Any differentiation should be reasonably
justified®. In its judgment of 23 October 1995 the Tribunal demanded that
these arguments be somehow related to other constitutional values, rules
or norms justifying different treatment of similar entities®. For instance, the
elderly and children, the healthy and the sick, or disabled can be treated
differently in various important aspects”. In addition, these criteria must
be proportional. The weight of the interest serving differentiation must be
in proportion to the weight of interests that is to be infringed.

In sum, the reasons for differentiation must be directly related to the
content and the goal of the provision to which they relate, convincing and
rationally justified®. Secondly, the condition of proportionality must be

63K 4/95, 0TK 1995, No. 2, item 31.

64 U7/87,0TK 1988, No. 1, item 1.

6 Judgment of the T of 12 December 1994, K 3/94, 0TK 1994, No. 2, item 42.
66 K 4/95, 0TK 1995, No. 2, item 31.

67 P. Winczorek, op. cit. p. 89.

68 K. Strzyczkowski, op. cit., p. 84.
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satisfied. The weight of the interests (values) being protected and the in-
terests (values) being limited, must be kept in proportion. Departure from
equality is conditional on the relation between the said regulation and an-
other constitutional value or principle (for example, the principle of social
justice) justifying the different nature of the regulation®.

The way the Tribunal interprets the normative content of the principle
of equality has evolved over the years. Under the Constitution, the princi-
ple of equality prohibits different treatment of entities substantially simi-
lar to each other. Therefore effective legislation should impose the same
obligations and guarantee the same liberties and rights. Differentiation,
as an exception, is possible only where entities themselves substantially
differ”. If they are similar, all conditions necessary for the “compensatory
privilege” must be satisfied.

The above decisions were issued predominantly on the basis of provi-
sions that are no longer in force, however, they remain relevant to the cur-
rent legal order. This view was confirmed by the Constitutional Tribunal
on 16 December 1997 when it stated that the judgments passed hitherto in
connection with the principle of equality remain relevant in the new con-
stitutional system”’.

THE EVOLUTION OF LEGISLATION ON TAKING UP
ECONOMIC ACTIVITY IN VIEW OF THE PRINCIPLE
OF EQUALITY

The principle of equality in doing business was first introduced into Polish
law by the Economic Activity Act of 28 December 19887 Its Art. 1 stipu-
lated that everyone was free and had equal rights to take up and conduct
economic activity. The important elements of the principle of equality were
set out in Art. 7 which guaranteed equal rights for business irrespective
of ownership structure, payments, bank loans and in supply of means of

6 |bidem, p. 84.

70 P, Winczorek, op. cit., p. 89.

71K 8/97,0TK 1997, No. 56, item 70.

2 Journal of Laws, No. 41, item 324, as amended.
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production”. It referred to the choice of legal and organizational form and
of insurance.

The implementation of economic equality was based on the assumption
that the state should treat equally all citizens in their economic relations.
Literature noted a close relationship between the principle of equal treat-
ment and the constitutional economic rights of citizens™. The importance
of the principle is attributed, among other factors, to the openness of its axi-
ological basis. It had had particular meaning at a time of special protection
of social ownership”.

Starting a business is governed by many statutes. The most important
include the Companies with Foreign Participation Act of 14 June 19917, the
Acquisition of Real Estate by Foreigners Act of 24 March 19207, and the
Ordinance of the Council of Ministers on the Conditions, Procedure and
Authorities Competent to Issue Permits to Establish Representative Offices
within the Territory of the People’s Republic of Poland to Foreign Legal
and Natural Persons, Necessary for Conducting Their Business Activity of
6 February 19767.

As a result of systemic transformation the principles of taking up and
conducting economic activity were reformulated in the Economic Activity
Law of 19 November 1999”. Its Art. 5 providing for the principle of equality
was directly connected with Art. 6 referring to foreigners. In effect foreign
entrepreneurs were granted the same rights as Polish citizens provided that
they obtained a residence permit in the Republic of Poland®. The latter
was regulated by the Foreigners Act of 25 June 1997%'. Pursuant to its Art.
4 foreigners were eligible for a permit for permanent residency if they met
all the following conditions: (1) proved stable family or economic relations
with the Republic of Poland, (2) had accommodation and means of subsist-
ence, (3) immediately prior to application they had stayed in Poland for at
least three years on under a temporary residence permit.

3 M. Zdyb, Komentarz do ustawy o dziatalnosci gospodarczej, Oficyna Wydawnicza Branta, Bydgoszcz 1997, p. 32.
74 S. Hoc, Prawo gospodarcze. Wybrane zagadnienia, Dom Wydawniczy Elipsa, Warsaw 1999, p. 40.

75 W. Kubala, Prawo dziatalnosci gospodarczej. Komentarz, Warsaw 2000, p. 69.

76 Consolidated text: Journal of Laws of 1997, No. 26, item 143 — the Act was repealed on 1 April 2002.

7 Consolidated text: Journal of Laws of 2004, No. 167, item 1758 as amended.

78 Journal of Laws No. 106, item 497 as amended.

7 Journal of Laws No. 101, item 1178 as amended — further referred to as the Economic Activity Law.

80 W. Kubala, op. cit., pp. 72-73.

8 Consolidated text of 2001, Journal of Laws No. 127, item 1400 as amended.
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Art. 6 sec. 2 of the Economic Activity Law regulated the taking up of
economic activity by foreign persons. It set out a general rule that foreign
persons could take up and conduct economic activity under the same con-
ditions as undertakings with permanent place of residence or a seat in Po-
land, provided that, under condition of of reciprocity, Polish citizens could
exercise the same rights in their country of origin®. Art. 6 sec. 3 governed
the tlack of reciprocity. Should this be the case foreign persons could only
establish limited partnerships, limited liability companies and joint stock
companies and participate in such companies. The Act covered all who, ac-
cording to the definition in Art. 2 sec. 2, met the criteria of an undertaking,
thus setting uniform rules for starting up and operating a business.

Significant changes were introduced by the Economic Freedom Act of 2
July 2004%, a third act supporting equality in business.

EQUALITY OF UNDERTAKINGS
UNDER THE ECONOMIC FREEDOM ACT

Art. 6 of the Act explicitly guarantees equality in taking up and conducting
economic activity. All business entities having certain common characteris-
tics should enjoy equal rights. The provision refers to Art. 32 of the Constitu-
tion, therefore it should be interpreted in accordance with it*. In a judgment
of 28 November 1990 the Supreme Court stated that direct application in
judicial decisions of the provision of the Constitution is permissible, in par-
ticular if it ensures fuller and broader protection of citizens” rights®.

In legal writings the principle of equality in business boils down to
a choice of organizational and legal form of the activity, insurance obliga-
tions, taxation, creditworthiness, issuing promissory notes, bankruptcy and
arrangement proceedings with creditors. All entities are equally obliged
to observe the rules of environmental protection, fire safety, health and

82 (. Kosikowski, Prawo dziatalnosci gospodarczej. Komentarz, Lexis Nexis, Warsaw 2000, p. 28.

& Journal of Laws of 2007, No. 155, item 1095 as amended—further referred to as the Act on Freedom of Economic Activity.
8 (. Kosikowski, Ustawa o swobodzie dziatalnosci gospodarczej. Komentarz, Lexis Nexis, Warsaw 2005, p. 46.

8 |1 ARN 28/90, Lex No. 10895.
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safety at work®. In the opinion of C. Kosikowski, the principle of equal-
ity is a declaration forbidding discrimination between undertakings on the
grounds of, e.g., the type of ownership or legal status®. Courts also tried to
define the principle of equality in the context business law. In a judgment
of 26 June 1991 the Supreme Court stated that the constitutional principle
of equality at the stage of commencing economic activity amounts to the
prohibition of discriminatory clauses in secondary legislation in access to
capital, human or material factors of economic activity®.

The communis opinion is that the said principle of equality applies not
only to citizens but also to other legal entities. This relates first of all to legal
persons. It does not mean that all categories of undertakings must have
equal rights and obligations. Equal treatment presupposes a possession of
a relevant feature common for a specific class of persons®.

The principle of equality is not absolute, therefore the same rights need
not to be vested in all undertakings. Maintaining state monopolies is a de-
parture from the principle® which is not breached by the requirement of
obtaining a concession or a permit as long as all businesses may apply for
them on equal terms if they meet statutory conditions”. The view that grant-
ing a concession for a specific area of business is in natural conflict with the
constitutional principles of freedom and equality is unjustified. It is true that
a concession, as one of the forms of limiting the freedom of economic activ-
ity, makes it dependent on an administrative decision. However, statutory
forms of regulating economic activity play an important role in society and
apply only to activities which require the fulfillment of special conditions”.
For example, the radio and TV broadcasting can be placed under a more
stringent control for its impact on the conduct and views of the society and
limited frequencies™.

Speaking of the national dimension of equality one should consider
from two points of view: internal, in relation to Polish undertakings, and

8 M. Zdyb, Wspdinotowe i polskie publiczne prawo gospodarcze, \lol. |, Wolnos¢ i reglamentacja dziatalnosci gospodarczej. Handel zagraniczny, Wolters Klu-
wer Polska, Warsaw 2008, p. 51.

8 C. Kosikowski, Ustawa o swobodzie..., p. 46.

8 ]I ARN 31/92, OSNCP 1994, No. 2, item 38.

8 M. Zdyb, op. it., p. 60.

% B.Sagan, op. cit., pp. 16-17.

9 M. Zdyb, op. it., p. 90.

92 (. Kosikowski, Publiczne prawo gospodarcze Polski i Unii Europejskiej, Lexis Nexis, Warsaw 2007, p. 266.

% M. Romanowski, Zasad swobody dziatalnosci gospodarczej w swietle praktyk KRRiT, Przeglad Prawa Handlowego, 2001, No. 6, p. 36.
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external — in relation to foreign undertakings®. Poland’s accession to the
European Union paved the way for the removal of a number of road-
blocks to foreign investment, particularly as far as the EU investors were
concerned®. Art. 12 of the Treaty on the European Community prohibited
any discrimination based on nationality. Therefore foreign persons from
the EU area should be treated equally with Polish undertakings. In conse-
quence, the principle of equality in economic activity is best implemented
in relation to EU enterprises.

COMMENCEMENT OF BUSINESS BY FOREIGN
ENTITIES IN POLAND

The Economic Freedom Act distinguishes four groups of foreign entities,
thus differentiating the rights to take up and conduct economic activity in
Poland. They are as follows:

a) foreign persons from member states of the European Union, member
states of the European Free Trade Association (EFTA) — parties to the
agreement on a European Economic Area (EEA) and foreign persons
from countries that are not parties to the EEA agreement;

b) undertakings having a seat in the EU member states, EFTA member
states and in the countries which entered into agreements regulating
the freedom of provision of services;

c) foreign persons that do not have a place of residence or a seat in the
EU or EEA; and

d) foreign undertakings.

Re (a). Art. 13 of the Act made equal with Polish citizens the foreign
persons from the EU member states, states — parties to the agreement on
the EEA and countries respecting the freedom of establishment under in-
ternational agreements. It is directly related to the principle of assimilation
according to which EU undertakings should be able to act on terms no less
favorable than Polish undertakings®.

9% J, Sienczyto-Chlabicz, E. Bieniek-Koronkiewicz, op. cit., p. 31.
% M. Zdyb, op. cit., p. 76.
% |bidem.
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This principle also covers citizens of other countries not mentioned in
sec. 1 if they meet one of the following conditions: (1) hold a residence per-
mit, or (2) hold a long-term residence of the EC permit, (3) hold a temporary
residence permit granted in connection with Art. 53 sec. 1 point 7%, 13%, 14*
and 16'™ of the Foreigners Act of 13 June 2003'", (4) hold a temporary resi-
dence permit in order to reunite with the family, (5) obtained the consent
for a tolerated stay, or (6) have a refugee status, and (7) enjoy temporary
protection in the Republic of Poland or (8) enjoy supplementary protection,
(9) hold a valid Pole’s Card, (10) hold a residence permit on the grounds of
being married to a Polish citizen, (11) hold a visa referred to Art. 61 sec. 3'*
or 71a sec. 3'® of the Foreigners Act (12), they reunite with family members
who are citizens of the EU or EEA states. They may undertake and pursue
economic activity on the same terms as Polish citizens'®.

The construction of the principle of equality adopted in the judgments
of the Constitutional Tribunal remain fully applicable to the interpretation
the Economic Freedom Act'®. Differentiation relies on distinctive features
of specific groups of addresses of legal norms'®. Constitutional values are
relevant, in particular if foreign undertakings benefit from the principle of
equality only insofar they are subject to Polish law. Different treatment of
foreign business is justified if it is in the interest of the state, for its safety or
sovereignty.

97 Art. 53 sec. 1 point 7—a family member of the foreigner entering into the territory of the Republic of Poland or staying in the said territory in order to
reunite with the family.

9% Art. 53 sec. 1 point 13—a person holding a long-term EC resident’s stay permit, granted by another European Union member state, who intends to work
or conduct economic activity pursuant to the applicable provisions in the Republic of Poland, undertake or continue studies or professional training, or
demonstrates other circumstances justifying residence in the territory of the Republic of Poland,

% Art. 53 sec. 1 point 14—a family member of a foreigner, with whom he or she had stayed in the territory of another EU member state, accompanying him/
her or wishing to reunite,

100 Art. 53 sec. 1 point 16—a person arriving into or staying in the territory of the Republic of Poland in order to start or continue regular studies of higher
education or regular doctoral studies, hereinafter referred to as “studies”, also if he/she undertook studies in the territory of another EU member state, which
studies he/she intends to continue or supplement in the territory of the Republic of Poland,

101 Consolidated text: Journal of Laws z 2006, No. 234, item 1694 as amended.

102 Art. 61 sec. 3—if the application was filed within the prescribed time limit, the wojewoda shall issue (...) a visa for the period of proceedings concerning
a permit to reside for a specified period of time, and shall annul it after the final decision in the matter has been made.

103 Art. 71 a sec. 3 — the wojewoda shall issue a visa to the foreigner who filed the application during his/her lawful stay in the territory of the Republic of
Poland, for the period of proceedings concerning a permit to settle or of a long-term EC resident to stay, and shall annul it after the final decision in the
matter has been made.

104 ), Siericzyto-Chlabicz, M. Nowikowska, Podejmowanie i wykonywanie dziatalnosci gospodarczej na terytorium RP przez przedsiebiorcow zagranicznych,
in: C. Kosikowski (ed.), Publiczne prawo gospodarcze. Cwiczenia, Lexis Nexis, Warsaw 2008, pp. 101-102; E. Wieczorek, Zasady podejmowania dziatalnosci
gospodarczej przez osoby zagraniczne na terytorium Polski, in: A. Pawtowski (ed.), Ustawa o swobodzie dziatalnosci gospodarczej. Komentarz, Wolters Kluwer
Polska, Cracow 2007, p. 94.

105 |bidem, p. 77.

106 M. Zdyb, op. cit., p. 77.
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Re (b). The place in which economic activity is conducted abroad is
important for the second group referred to in Art. 13 sec. 1a of the Eco-
nomic Freedom Act. This group was formed by the Amending Act of 10
July 2008'”. Undertakings having their seat in the EU member states,
EFTA member states — parties to the agreement on the EEA and states
that concluded with the European Community and its member states
agreements regulating the freedom of provision of services, may tempo-
rarily provide services according to the rules specified in the Treaty es-
tablishing the European Community'® without registration. Art. 5 item 3
defines an “undertaking” as a foreign person conducting economic activ-
ity abroad, whereas the term “foreign person” covers three categories of
entities: natural persons, legal persons and units without legal personal-
ity.

Re (c). In the third group are foreign persons without a place of resi-
dence or a seat in the EU member states, EFTA member states — parties
to the agreement on the EEA. They have the right to undertake economic
activity in a limited scope in the form of a limited partnership, mixed joint-
stock and limited company, limited liability company and joint-stock com-
pany as well as to participate in such companies, to subscribe and acquire
their shares or stocks unless international agreements stipulate otherwise.
The above provision are discriminatory, in particular as to the choice of
a legal and organizational form of activity'®. In C. Kosikowski’s dissenting
opinion a limited choice of forms does not affect the ability of doing busi-
ness'’. A. Banaszak argues that the principle of equality applies not only
to Polish citizens but also to all natural persons subject to the jurisdiction
of the Republic of Poland as well as to legal persons''. The point of refer-
ence in the analysis should be not only the normatively described political
system but also the system at work'*2.

Re (d). The last group includes foreign undertakings. They act according
to the rule of reciprocity unless ratified international agreements stipulate
otherwise. They may establish branches with a seat in Poland and agencies.

07 Journal of Laws No. 141, item 888.

% Journal of Laws of 2004 No. 90, item 864.

99 K. Strzyczkowski, op. cit., p. 84.

10 C. Kosikowski, Ustawa o swobodzie..., p. 85.

1 A.Banaszak, Prawo konstytucyjne, Wydawnictwo C.H. Beck, Warsaw 2008, p. 481.

2 A. Domariska, Naruszenie praw cudzoziemcdw oraz mniejszosci narodowych rozwazania w oparciu od wybrane wystqpienia rzecznika Praw Obywatelskich,
Prawa Cztowieka. Humanistyczne Zeszyty Naukowe 2003, No. 9, p. 123.
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Art. 13 sec. 1 of the Act applies accordingly to branches of foreign under-
takings with a seat EU member states, EEA states that are not EU member
states and countries that are not parties to the agreement on the EEA, which
enjoy the freedom of economic activity under agreements concluded by
those countries with the EC and its member states.

Equality may be limited to protect the public interest'". The limitations
may include the obligation to register a company, appointing representa-
tives in Poland, or even to veto foreign investments posing a threat to the
interests or security of the state. Examples include: (1) Banking Law of 29
August 1997, (2) The Insurance Act of 22 May 2003'", (3) the Trading in
Financial Instruments Act of 29 July 2005"¢, (6) the Games and Bets Act of
29 July 1992', (7) Aviation Law of 3 July 20028, (8) Radio and Television
Broadcasting Act of 29 December 1992'*°. Under Art. 40 sec. 1 a branch of
a foreign bank in Poland needs a permit from the Polish financial supervi-
sion authority, issued upon consultation with the Minister of Finance at
the request of the interested bank. A branch must use business name of
the foreign headquarters in the language of the country of origin along
with a description of the bank’s legal form translated into the Polish lan-
guage, followed by the expression “a branch in Poland”, keep accounts in
the Polish language, notify the Minister of the Economy of any changes of
the data subject to entry in the register.

FINAL REMARKS

The principle of equality of undertakings protects these entities from an
unjustified interference of the state. Its interpretation should be maintained
in the spirit of the Constitution. The Constitutional Tribunal evolved in
its attitude toward equality in business. The principle of equality as seen

13 M. Zdyb, op. cit., p. 82.

14 Consolidated text Journal of Laws z 2002, No. 72, item 665 as amended.

115 Journal of Laws No. 124, item 1151 as amended.

116 Journal of Laws No. 183, item 1538, as amended.

117 Consolidated text: Journal of Laws of 2004, No. 4, item 27, as amended.

118 Consolidated text: Journal of Laws of 2006, No. 100, item 696, as amended.
"9 Consolidated text: Journal of Laws of 2004, No. 253, item 2531, as amended.
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by scholars and the Tribunal can be characterized as an obligation to treat
similar entities similarly. It allows justified differences and is related to the
principle of social justice'®. Its essence is that everyone is equal before the
law and has a right to equal treatment by public authorities. To assess the
compliance of laws with the principle of equality a relevant common fea-
ture is needed. However, the imperative of equality is not absolute. There
is always a degree of individualization of human rights and freedoms'*. In
the Tribunal’s developed a concept of “compensatory privilege” whereby
different treatment is justified if the same measure is applied to all inter-
ested in obtaining certain goods and the same attention is given to them.
Differentiation, however, must be, firstly, rationally justified, secondly,
proportional, and thirdly, related to other constitutional values, principles
or norms.

Social justice is a manifestation of the “adjustment of the principle of
equality to the benefit of citizens that are in the most difficult economic
situation”'?. In the Tribunal’s opinion, in order to prove a departure from
the principle of equality, it is not sufficient to assume that law is to be equal
for all. Just law cannot function without differentiating. It does so by ad-
dressing norms only to some classes of citizens.

The constitutional principle of equality was specified in statutes by
reference to the subject matter of activity'®. As such it may be defined as
a level playing-filed to be respected both by enterprises and lawmakers.
The Constitution demonstrates significance of equality for the economy
and delineates the scope of interference of public authorities'. It is imple-
mented to a greatest degree in relation to business from the EU states. For-
eign persons from outside of the EU and EFTA are limited in their choice of
organizational and legal form. The above regulation is in compliance with
the widely accepted interpretation given by the Constitutional Tribunal ac-
cording to which unequal treatment is prohibited, unless there is no com-
mon relevant feature.

120 A, Chorazewska, op. cit., p. 71.

121 B. Gronowska, op. cit., p. 107.

122 Judgment of the CT of 28 May 1986, U 1/86, OTK 1986, item 2; also judgment of the CT of 10 October 2000, P 8/99, OTK 2000, No. 6, item 190.
12 M.A. Waligdrski, op. cit., p. 220.

124 K. Strzyczkowski, op. cit., p. 81.

Niezalezne studia nad prawem t. 3 Equality 16.09.2010 s.333





